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Plaintiff Rosalie Mellor sued defendant Arnold Schul er
after she was injured in a waterskiing accident. Summary
judgnent was entered in favor of defendant, based upon primary
assunption of the risk. Plaintiff appeals contending (1)
primary assunption of the risk does not bar her negligence cause
of action because (a) plaintiff and defendant were not
coparticipants at the tinme of injury, (b) inposing liability
woul d not chill participation in or alter the nature of the
sport of waterskiing, (c) the risk was not inherent in the
sport, and (d) as a matter of public policy, a duty of care

shoul d be i nposed on defendant; and (2) the trial court’s




determ nati on was not supported by adm ssible evidence. Finding
primary assunption of the risk bars plaintiff’s negligence cause
of action, we affirm
FACTS

On August 22, 1997, plaintiff was waterskiing with
def endant on the San Joaquin Delta. Defendant both owned and
operated the ski boat involved. Plaintiff, defendant, and two
ot hers had been boating and waterskiing in defendant’s boat for
approxi mately four hours on the day in question. The group took
turns wat erskiing behind the ski boat. Between ski runs, each
person woul d reboard the ski boat and ride in the boat while
anot her person waterskied. Prior to the incident in question,
plaintiff was waterskiing behind defendant’s boat. While
plaintiff was in the process of returning to the boat, after her
| ast run, defendant put the boat’s transm ssion in, what he
believed to be, the neutral position, that is, the notor
di sengaged fromthe propeller. As the conditions were choppy,
def endant could not, fromhis vantage point, deci pher any
novenent in the water indicating the propeller was stil
engaged. Defendant instructed plaintiff to hold onto the
t ow ope and hel ped her return to the boat. While being assisted
back to the boat, plaintiff crossed near the stern and the
| adder providing access onto the boat. As plaintiff was being
pull ed toward the boat, she noticed the dirty water of the Delta
churning. Realizing the propeller was turning, plaintiff

dropped the towope and forcefully kicked in an attenpt to avoid



the propeller. 1In the process of kicking, plaintiff’s |leg cane
into contact with the engaged propeller, causing her injury.

Def endant stated that, during nore than 25 years of
wat erskiing, he had |eft the notor running with the transm ssion
in neutral while recovering skiers fromthe water and he had
seen many others enploy the same practice. Plaintiff did not
contest, and actually admtted, a boat driver could safely
recover a skier by putting the boat in neutral. Defendant
additionally presented the deposition testinony of an
experi enced ski boat operator, Edward Vander neul en, who stated
he occasionally used the sanme procedure. Plaintiff nmade no
attenpt to rebut this evidence. Wth no evidence to the
contrary, the record indicates the practice of |eaving the notor
in neutral when retrieving skiers fromthe water is a common
activity associated with the sport.

Plaintiff brought a personal injury action against
def endant for negligence and negligent entrustnment. Plaintiff
concedes the negligent entrustnment cause of action was nerely
precautionary and there are no facts to support it. Summary
j udgnment was entered in favor of defendant based upon primary

assunption of risk. Plaintiff appeals.



STANDARD OF REVI EW AFTER SUMVARY JUDGVENT

Under Code of Givil Procedure section 437c¢l a notion for
summary judgnent nust be granted if the evidence shows there is
no triable issue of material fact and the noving party is
entitled to judgnent as a matter of law. (Aguilar v. Atlantic
Ri chfield Conpany (2001) 25 Cal.4th 826, 843.) A defendant is
entitled to summary judgnent if the undi sputed facts do not give
rise to a cause of action or there is a conplete defense to the
cause of action. (ld. at p. 849.) De novo reviewis the
appropriate standard of appellate review after entry of sunmary
judgment. (Schrader v. Scott (1992) 8 Cal.App.4th 1679, 1683.)
The reviewi ng court strictly construes the evidence of the
nmoving party and liberally construes the evidence of the
opponent. (Aguilar v. Atlantic Richfield Conpany, supra, 25
Cal .4th at p. 843.)

A def endant who noves for summary judgnment based on primary
assunption of the risk has the burden of establishing there was
no duty to protect the plaintiff fromharm (See Aguilar v.

Atl antic Richfield Conpany, supra, 25 Cal.4th at p. 843.) The
exi stence and scope of any duty owed to the plaintiff is a |egal
question for the courts. (Yancey v. Superior Court (1994) 28
Cal . App. 4th 558, 562.) Additionally, the court is to determne,
as a matter of law, the elenments on which the existence of a

duty depend. (lbid.)

1 Al code references are to the Code of Civil Procedure, unless
ot herwi se not ed.



Once a court has determ ned a defendant has nmet this
burden, the burden shifts to the plaintiff to show a triable
issue of material fact exists. (8 437c, subd. (0)(2); Schrader
v. Scott, supra, 8 Cal.App.4th at pp. 1683-1684.) The plaintiff
may not speculate or rely upon nere conjecture to refute the
def endant’ s evi dence, but instead, specific facts nust be
introduced to show a triable issue of fact exists. (8§ 437c,
subd. (0)(2).) If the plaintiff fails to neet this burden,
summary judgnent is appropriate. (8 437c, subd. (c).)

DI SCUSSI ON
I
Assunption of the Ri sk

Plaintiff contends the trial court erred in entering
sumary j udgnent because prinmary assunption of the risk does not
bar her negligence cause of action.

Assunption of the risk is divided into two categori es:
“primary” assunption of the risk, where no duty was breached,
and “secondary” assunption of the risk, where the plaintiff
assunes a known risk of injury caused by the defendant’s breach
of duty. (Knight v. Jewett (1992) 3 Cal.4th 296, 308.)
“Primary” assunption of the risk acts as a conplete bar to
recovery because there are no grounds for inposing liability on
t he defendant, as there is no breach of a legal duty. (ld. at
p. 309.) However, in cases involving “secondary” assunption of
the risk, the defendant has breached a |l egal duty to the
plaintiff, but the plaintiff know ngly assumed the ri sk.

(I'bid.) Determ nation of whether “primary” or “secondary”



assunption of the risk applies depends entirely on the existence
or nonexi stence of a duty. (ld. at p. 315.)

In the context of sports, whether the defendant owes a duty
to the plaintiff does not depend on the reasonabl eness or
unr easonabl eness of the plaintiff’s conduct. (Knight v. Jewett,
supra, 3 Cal.4th at p. 309.) |Instead, the court |ooks at the
nature of the sport in which the plaintiff was engaged and the
rel ati onship between the sport and the roles of the plaintiff
and the defendant. (lbid.)

There is no duty to elimnate or protect another fromthe
risks inherent in the sport itself. (Knight v. Jewett, supra, 3
Cal.4th at pp. 315-316.) However, there is a duty to use due
care not to increase the risks to the participants beyond those
inherent in the sport. (lbid.) Liability will be inposed on
participants in active sports only when a partici pant
intentionally injures a coparticipant or the conduct is so
reckless it is “totally outside the range of the ordinary
activity involved in the sport.” (ld. at p. 320.) It is
i mproper to hold a participant |iable for nerely carel ess or
negl i gent conduct conmtted during participation in a sport.
(Ford v. Gouin (1992) 3 Cal.4th 339, 342.) Conduct is deened
outside the scope of ordinary activities, and thus, any
consequential risks are not inherent to the sport, if the
prohi bition of the conduct woul d neither “deter vigorous
participation in the sport nor fundanentally alter the nature of
the sport.” (Freeman v. Hale (1994) 30 Cal.App.4th 1388, 1394.)

This rationale applies to all active sports, even when engaged



in on a non-conpetitive basis, such as waterskiing. (Ford v.
Gouin, supra, 3 Cal.4th at p. 345.)

A. Coparticipants

Plaintiff’'s first contention is primary assunption of the
ri sk should not bar her claimbecause, at the time of the
incident, plaintiff and defendant were not coparticipants in the
active sport of waterskiing as required for the defense to
apply. (Ford v. Gouin, supra, 3 Cal.4th at pp. 344-345.)
Plaintiff states it was undi sputed she had finished her |ast
“wat er ski run” and was getting back into the boat, and,
therefore, she was no | onger engaged in the active sport of
wat er ski i ng when the incident occurred. As such, plaintiff
contends she and defendant were no | onger coparticipants.

As noted by Ford, a waterskier and a ski boat driver are
deened coparticipants while waterskiing. (Ford v. Gouin, supra,
3 Cal.4th at p. 345.) Ford cannot be Iimted to its facts as
plaintiff advocates. Coparticipation in waterskiing involves
nore than the actual act of the ski boat driver pulling the
wat er ski er across the water. Thus, if plaintiff and defendant
were engaged in one of the many acts of waterskiing, they were
coparticipants for the purposes of primary assunption of the
risk.

Plaintiff’s reliance on the undisputed facts to establish
she and defendant were not coparticipants is m sguided. The
undi sputed fact was the plaintiff had finished her waterski run
and was attenpting to reboard the boat. |If plaintiff were

correct, the sport of waterskiing would be over each and every



time a waterskier fell in the water. This position is clearly
erroneous. Waterskiing is nore than the actual act of planing
across the water. As the trial court properly noted, the after-
ski -run convergence of boat and skier and reboarding are typical
adjuncts to the act of skiing across the water and, as such, are
a part of the sport and fall within the anbit of the primary
assunption of risk doctrine.

Plaintiff argues the finding of coparticipancy in this
scenario woul d create an anomaly because if she had been a
swimer in the water, and not a waterskier, defendant woul d be
liable. Plaintiff’s analogy to a swmmer in the water is
m spl aced. This case involves waterskiing, not swinmng. The
nature of the sport itself is critical to the determ nation of a
duty. Waterskiing requires a boat with propellers or sone other
means of | oconotion and, consequently, waterskiers are placed at
risk of injury frompropellers. For exanple, typically, |adders
on ski boats are located at the rear of the boat, near the
propeller. In fact, plaintiff concedes in order to reboard the
boat she had to use the | adder at the rear of the boat,
necessarily putting her in close proximty to the edges of the
propel l er, which could have cut her even if she kicked themwth
the notor turned off.

Furthernore, in her analogies, plaintiff ignores the fact
that the entire purpose of the boating excursion was for a day
of wat erskiing, not swinmmng, or sone other hypothetical
pur pose. People were on the boat explicitly to engage in the

active sport of waterskiing. Wterskiing consists of a set of



activities, including disenbarking, reboarding, and riding in
the boat as others take their turns waterskiing. Plaintiff’s
argunments are consistent with neither the sport of waterskiing
nor the policy behind primary assunption of the risk. Plaintiff
and defendant were coparticipants in the active sport of

wat er skii ng when the incident in question occurred.

B. Effect of Liability on the Sport

In order for the defense of primary assunption of the risk
to apply, the evidence nust show either vigorous participation
in the sport or activity would be chilled or the nature of the
sport itself would be altered if legal liability were inposed.
(Knight v. Jewett, supra, 3 Cal.4th at pp. 318-319.)

Plaintiff argues the inposition of a duty on defendant
would in no way chill or alter participation in the active sport
of waterskiing. Plaintiff bases this contention, once again, on
the argunent she was not participating in the active sport of
wat er skiing and thus, inposing a duty would have no adverse
effect on the sport. As addressed previously, plaintiff was
still engaged in the active sport of waterskiing and thus, this
argunment is without nerit.

Furthernore, the inposition of a duty in this case would
have a del eterious effect of the kind primary assunption of the
ri sk was designed to prevent. Vigorous participation in sports
woul d be chilled if legal liability were inposed for a
participant’s ordinarily careless conduct. (Knight v. Jewett,
supra, 3 Cal.4th at pp. 318-319.) This policy applies equally

to non-conpetitive activities, such as waterskiing. (Ford v.



Gouin, supra, 3 Cal.4th at p. 345.) Inposition of liability on
ski boat drivers for ordinary carel ess conduct would have an
adverse effect on the sport as a whole. (Ilbid.)

Recal | that defendant attenpted to put the transm ssion in
neutral and believed he had done so. |If he had succeeded,
plaintiff presumably woul d not have been injured. Accordingly,
the duty plaintiff seeks to inpose would require sonething nore
than nmerely attenpting to put the transmssion in neutral --
whet her that m ght be going through some process to insure the
propel l er was not still turning or actually turning the notor
of f.

Nunerous chilling effects on waterskiing would result if a
duty were inposed in this case to turn the notor off before
retrieving the waterskier. Maneuvering a ski boat through water
is an intricate task. Geat skill is required to position a ski
boat correctly when picking up a fallen waterskier. The driver
must deal with the current and chop of the water, as well as the
wi nd and ot her weather conditions. The driver nust be conscious
of other boats, watercraft and waterskiers in the water. Skil
must be utilized in locating the downed skier, quickly getting
to the skier, and positioning the boat safely to pick up the
skier. Once the driver has placed the boat accordingly, the
wat er and weat her conditions may, and often do, warrant
adj ustnents to be made to the position of the boat. 1In order to
make any corrections, the boat nust have power to the notor.

Furthernore, at the end of a waterski run, a skier nay be

fati gued and sonetines exhausted or nay be chilled fromcold
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water. It is essential for the ski boat driver to be able to
engage the boat inmediately in case the cold or the fatigue
becone life-threatening to the waterskier. It is common for the
ski boat driver to re-position the boat closer to the skier so
ot her participants nmay assist the skier back into the boat.
Thus, recovering the skier is a conplex task requiring boat
mobility. It is both risky and difficult to turn the boat on
and off to achieve nobility.

| mposing a duty to go through sonme process to ascertain
whet her the attenpt to put the transmi ssion in neutral was
successful woul d have many of the sanme undesirable effects. It
is conceivable that a fallen skier could be | ost because of the
del ay occasioned by the driver’'s efforts to determ ne whet her
the propeller is still turning. Furthernore, inposing liability
may ultimately cause ski boat owners to refrain fromengaging in
the sport at all.

C. Increasing the Inherent Risks of the Sport

Participants in active sports do not have a duty to
elimnate or protect other participants frominherent risks of
the sport. (Knight v. Jewett, supra, 3 Cal.4th at pp. 315-316.)
However, a duty is inposed on participants not to increase the
risks to others over and above those inherent in the sport.
(I'bid.) Legal liability is proper only when a partici pant
intentionally injures a coparticipant or engages in conduct so
reckless as to fall outside the anbit of ordinary activities

associ ated wth the sport. (ld. at p. 318.)
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Plaintiff asserts defendant’s conduct in retrieving her
fromthe water increased her risk over and above those inherent
in the sport. Plaintiff attenpts to anal ogize to the situation
where a ski resort was found to have increased the risk inherent
in the sport of snow skiing by failing properly to naintain the
tow opes used to carry snow skiers up the slopes. (Knight v.
Jewett, supra, 3 Cal.4th at p. 316.) However, plaintiff fails
to articulate any specific factual reasoning to show why the
cases are simlar. Indeed, plaintiff’s logic is flawed. The
tow ope cases illustrate the principle that inposition of
liability varies according to whose conduct is at issue in a
gi ven case. (Knight v. Jewett, supra, 3 Cal.4th at p. 316.)
Liability of an entity, such as a ski resort, is prem sed on the
steps business entities should be obligated to take in order to
mnimze risks without altering the fundanental nature of the
sport. (ld. at pp. 316-317.) dearly, defendant, an anmateur
boater in a social or recreational setting, is not a business
entity and thus is not held to the sane set of standards as a
ski resort or another business entity engaged in providing
sports opportunities as part of a profit-nmaking undertaking.
The prem se of inposing liability is the judicial perception as
pronmul gated in case | aw that business owners are better able to
al l ocate costs than individual recreational or social
participants. Such a judicial perception or policy has no
applicability to a social or recreational ski boat operator,
such as defendant. Therefore, plaintiff’s reliance on the

t ow ope cases i s inapposite.
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Plaintiff also contends it is illogical to argue about
increasing the risks inherent in the sport because she was no
| onger engaged in the active sport of waterskiing. As addressed
earlier in this opinion, this argunent has no nerit.

Additionally, plaintiff contends defendant’s conduct, by
pulling her to the boat while the notor was engaged, was so
reckless, it was totally outside the range of ordinary
activities associated with waterskiing. Plaintiff seens to be
confused as to what conduct is in question. The conduct at
issue is not pulling her into the engaged notor, but is the act
of recovering her fromthe water while the boat’s notor was,
purportedly, in neutral. Defendant neither intentionally nor
recklessly pulled plaintiff into the engaged notor. He believed
the notor was in neutral. As discussed previously, the evidence
established | eaving the boat in neutral is a common and safe
nmet hod used to recover skiers fromwater. Plaintiff concedes it
is a nethod virtually assuring safe recovery into the boat. As
it is a comon practice to | eave the ski boat’s notor in neutra
when recovering skiers, any risks associated with the practice
are inherent in the sport. The fact defendant nay have been
negligent in not properly disengaging the propeller, does not
take the activity outside of the ordinary activities associ ated
with waterskiing. Furthernore, regardl ess of the conmon
occurrence of the practice in question, waterskiing, by its very
nature, places participants at risk of sustaining injuries from
uni ntentional contact with a propeller, noving or stationary.

In the absence of intentional or reckless conduct, a

13



coparticipant boat driver will not be liable for a waterskier’s
unfortunate contact with the boat’s propeller.

Finally, plaintiff states the act of not doubl e-checking to
make sure the notor was in neutral was enough to bar application
of primary assunption of the risk. Defendant concedes he may
have been negligent in not doubl e-checking the engine.

Plaintiff asserts several tinmes defendant was negligent in not
properly di sengagi ng the propeller. However, ordinary

negli gence is not enough to inpose liability on a ski boat
operator. (Ford v. Gouin, supra, 3 Cal.4th at p. 345.) The
policy behind the assunption of the risk doctrine, to encourage
vi gorous participation in sports and activities, allows
liability only for intentional or reckless conduct totally
outside the ordinary scope of the activity. (Knight v. Jewett,
supra, 3 Cal.4th at p. 318.) Defendant’s conduct in not double-
checking the transm ssion was neither intentional nor reckless.
Therefore, since defendant acted neither intentionally nor

reckl essly, primary assunption of the risk provides a defense.

D. Duty Based Upon Public Policy

Plaintiff contends public policy mandates the inposition of
a duty of due care on defendant. Plaintiff bases this
contention on a negligence theory, stating a person is liable
for any injuries arising out of a failure to use reasonable care
under the circunstances. (Knight v. Jewett, supra, 3 Cal.4th at
p. 315.) Exclusions fromliability for negligence nay be
granted only when the exclusion is based upon a express

statutory exclusion or when public policy clearly nmandates it.
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(Row and v. Christian (1968) 69 Cal.2d 108, 112.) Plaintiff
all eges there is neither a statute nor a public policy
supporting the application of assunption of the risk to this
case. Further, plaintiff argues the application of assunption
of the risk to this case would only pronote the negligent
operation of ski boats and cause injuries and fatalities.

Assunption of the risk doctrine is prem sed upon public
policy. Public policy encourages vigorous participation in
sports and activities without interference fromcourts. (Knight
v. Jewett, supra, 3 Cal.4th at pp. 318-319.) Inposition of
liability for ordinary negligent or carel ess conduct is
prohi bited because of the chilling and altering effect liability
woul d have on sports and activities. (lbid.) Public policy
favors a limtation on the liability of coparticipants in the
sport of waterskiing. Only when the conduct is intentional or
so reckless as to fall outside the scope of ordinary activities
associated with waterskiing will liability be inposed on
coparticipants. By doing so, the proper balance is struck
bet ween encour agi ng vi gorous participation and deterring conduct
not inherent in the sport itself. The inposition of liability
woul d have a del eterious effect on waterskiing if inposed on
coparticipants, such as defendant; therefore, public policy
di ctates no duty should be inposed on defendant in this case.

I
Adm ssibility of Evidence in Support of the Judgnent
Plaintiff asserts the reasons articulated by the trial

court for granting the notion for sunmary judgnment are not
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supported by adm ssi ble evidence. The trial court based its
ruling, finding plaintiff, a coparticipant, was injured by a
risk inherent in waterskiing, on the deposition of plaintiff,

t he deposition of an experienced ski boat driver Edward

Vander neul en, and defendant’s declaration in support of the
nmotion for summary judgnent. Plaintiff contends the ruling was
not supported, and in fact, was contradicted by the undi sputed
facts. To the contrary, the undisputed facts establish the
applicability of primry assunption of the risk.

When there are sufficient |egal grounds to support the
trial court’s order, the summary judgnent order will be upheld
regardl ess of the grounds relied upon by the trial court.
(Becerra v. County of Santa Cruz (1998) 68 Cal. App.4th 1450,
1457.) W are to reassess the legal significance and effect of
al | papers presented by both parties in connection with the
notion for sunmary judgnent. (Zavala v. Arce (1997) 58
Cal . App.4th 915, 925.) To determ ne whether there is an issue
of material fact, the court considers all of the evidence and
all reasonable inferences therefrom except that evidence to
whi ch obj ections have been made and sustained. (8 437c, subd.
(c).)

Plaintiff asserts no adm ssible evidence supports finding
def endant and plaintiff were coparticipants. She contends it
was undi sputed she had finished waterskiing, thereby ending the
coparticipant status. However, as previously addressed, the

undi sputed fact was she had finished her “waterski run,” not

that she was no longer a participant. Plaintiff’s declaration
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to the contrary is inconsequential. Wether or not the
plaintiff and defendant are coparticipants is a nmatter for the
court to decide. (Yancey v. Superior Court, supra, 28

Cal . App. 4th at p. 562.)

Plaintiff further argues the trial court inproperly
overrul ed her objection to defendant’s declaration and the
deposition testinony of Edward Vandermeul en, whi ch supported the
findi ngs concerning the nature of and ordinary activities
included in the sport of waterskiing. W disagree.

Plaintiff objected at the hearing to the evidence proffered
by defendant, including defendant’s declaration and the
deposition testinony of Edward Vandernmeul en, arguing the
testinmony constituted | egal conclusions, and alternatively, as a
factual opinion, the testinony was irrelevant and i muaterial to
the notion. The trial court overruled these objections because
a witness may testify concerning his or her own experience. The
experience of ski boat drivers, such as defendant and Edward
Vander neul en, was rel evant because that is the sport in which
the participants were engaged when plaintiff was injured.
Furthernore, the avernents concerning their experience did not
constitute legal conclusions. Plaintiff could have offered
rebuttal declarations or contrary evidence in this regard, but
failed to do so. The trial court’s decision to overrule the
obj ecti on was correct.

It is our task, as the reviewing court, to view the record
de novo to determine if the evidence supports sumary judgnent.

The exi stence and scope of the duty owed to the plaintiff by the
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defendant is a matter of |aw (Yancey v. Superior Court, supra,
28 Cal . App. 4th at p. 562), as are the factors nmaking up said
duty. (Ibid.) Even considering the evidence in a |ight nost
favorable to the plaintiff, her argunents fail. Plaintiff has
presented no evidence to show the existence of a triable issue
of material fact, and thus, she has not net her burden.

DI SPCSI TI ON

The judgnent is affirned.

NI CHOLSON , J.

| concur:

SCOTLAND , P.J.

| concur in the result:

HULL , J.
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